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•

Expanded FMLA for COVID-19

•

Emergency Paid Sick Leave Act

Families First Coronavirus Response Act
• Effective April 1, 2020 through December 31, 2020
• Covered Employers & Employees:
• Private employers with fewer than 500 employees and certain public employers.
• Allows an employer of an employee who is a healthcare provider or an emergency
responder to elect to exclude the employee from the application of these two
provisions.
• Allows subsequent U.S. Department of Labor regulations to exempt small businesses
with fewer than 50 employees when the provision of school closure/childcare
unavailability leave would jeopardize the viability of the business as a going
concern.
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Expanded FMLA for COVID-19
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• Expanded FMLA Employee Eligibility:
• Employees who have been employed for at least 30 calendar days.
• The usual FMLA requirements that the employee has been employed for a year,
worked for at least 1,250 hours, and works in a location where there are 50
employees within a 75-mile radius do not apply.
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• Reason for Leave under Expanded FMLA:
• An employee who is unable to work (or telework) is eligible to take leave due to a
need to care for the employee’s son or daughter if the child’s elementary or
secondary school or place of care has been closed, or the childcare provider is
unavailable, due to a “public health emergency.”
• A public health emergency is defined as an emergency with respect to COVID-19
declared by a federal, state, or local authority.
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• Expanded FMLA Employee Entitlements:
• 10 days of leave unpaid
• 10 weeks of leave paid at 2/3 the employee’s regular rate of pay.
• A cap of $200 a day and $10,000 in aggregate per employee.
• If the first 10 days are unpaid, an employee may elect to substitute any accrued
vacation leave, personal leave, medical/sick leave, or Emergency Paid Sick Leave
for COVID-19 for the unpaid leave.
• Employer and employee can agree to supplement paid FMLA leave with other
available paid leave.
• The law does not provide a new 12 week entitlement period, it simply adds another
reason for leave and specifies payment.
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• Employee Notice Requirements:
• Employees must provide the employer with “notice of leave as is practicable”
• Employees may be required to provide documentation in support of the need for
expanded FMLA leave
• Employees may be required to provide documentation to support employer tax
credit
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Emergency Paid Sick Leave Act
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• Eligible Employees for Paid Sick Leave:
• All employees under a covered employer (less than 500 employees)
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• Employee Entitlement For Paid Sick Leave:
• 80 hours of paid sick leave for full-time employees.
• The equivalent of the average number of hours over two weeks for
part time employees.
• In addition to any paid sick leave already provided
• The entire amount of paid sick leave is available immediately upon
hire
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• Reasons for Paid Sick Leave:
(1) The employee is subject to a federal, state, or local quarantine or isolation order related to COVID-19.
(2) The employee has been advised by a healthcare provider to self-quarantine due to concerns related to COVID19.
(3) The employee is experiencing symptoms of COVID-19 and seeking a medical diagnosis.
(4) The employee is caring for an individual who needs to quarantine, isolate, or self-quarantine under government
order or healthcare provider advice.
(5) The employee is caring for a son or daughter if the school or place of care of the son or daughter has been
closed, or the childcare provider of the son or daughter is unavailable, due to COVID-19 precautions.
(6) The employee is experiencing any other substantially similar condition specified by the Secretary of Health and
Human Services, in consultation with the Secretary of the Treasury and the Secretary of Labor.
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• Paid Sick Leave Benefit Amount:
• When used by employees for their own condition:
• Paid at the employee’s regular rate of pay
• Capped at $511 per day and $5,110 in the aggregate
• When used for caregiver reasons or when employee experiences a “substantially
similar condition”
• Paid at 2/3 of the employee’s regular rate of pay
• Capped at $200 per day and $2,000 in the aggregate
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• Employee Notice Requirements:
• After the first workday (or portion) that an employee receives paid
sick leave, the employer may require the employee to follow
reasonable notice procedures in order to continue receiving the paid
sick leave.
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FFCRA Employer Notice Requirement
• Covered employers (fewer than 500 employees) must post a mandatory
poster issued by USDOL
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422
_Non-Federal.pdf
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FFCRA Reinstatement Rights
• Normal FMLA Leave’s Job Protection Rules Apply in Most Cases to Both Expanded FMLA and
Emergency Paid Sick Leave
• Exception to job protection rule: For employers with fewer than 25 employees, when employee
takes leave for school closure/childcare unavailable reason, employer may deny reinstatement if:
• The employee’s position no longer exists due to economic conditions or other changes in the
employer’s operations that affect employment and are caused by COVID-19 related reasons
during the period of leave
• The employer must make reasonable efforts to restore the employee to the same or an
equivalent position
• If the reasonable efforts fail, the employer must make efforts to contact the employee and
reinstate the employee if an equivalent position becomes available within a one-year period from
the earlier of:
• the date on which the qualifying need related to a public health emergency concludes, or
• the date that is 12 weeks after the date the employee’s leave started.
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FFCRA Intermittent or Reduced Schedule Leave
• If an employee is teleworking and the employer agrees, then an employee may use
expanded FMLA and/or Paid Sick Leave on an intermittent or reduced schedule basis.
• If an employee is not teleworking and the employer agrees, then an employee may
use expanded FMLA and/or Paid Sick Leave for school closure/childcare unavailable
reason on an intermittent or reduced schedule basis.
• If an employee is not teleworking, then paid sick leave must be taken in full-day
increments and not intermittently when used:
• For the employee’s own condition (quarantine order, self-quarantine, seeking diagnosis)
• To care for an individual’s condition (quarantine order, self-quarantine)

• “The Department [of Labor] encourages employers and employees to collaborate to
achieve flexibility and meet mutual needs, and the Department is supportive of such
voluntary arrangements that combine telework and intermittent leave.”
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Privacy Issues
• Employers are Not Covered Entities or Business Associates under HIPAA–
But Still Have Privacy and Confidentiality Obligations
• If an employee is confirmed to have COVID-19, employers should inform
fellow employees of their possible exposure in the workplace but maintain
confidentiality as required by the ADA.
• Employees exposed to a co-worker with confirmed COVID-19 should refer to
CDC guidance for how to conduct a risk assessment of their potential
exposure.
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COVID-19 Resources
• JacksonLewis Coronavirus Task Force, www.jacksonlewis.com
• Daily webinars, publications
• Industry specific
• Location specific
• Department of Labor, www.dol.gov/coronavirus
• FAQ’s on FFCRA
• Mandatory Poster
• OSHA, Wage and Hour, Unemployment Compensation
• IRS, www.irs.gov
• FFCRA Tax Credits
• EEOC, www.eeoc.gov/facts/pandemic_flu.html
• Americans with Disabilities Act
• Centers for Disease Control and Prevention, www.cdc.gov
• www.coronavirus.gov
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Important Notice
• Information contained in this PowerPoint is for the presenter’s use in a March
31, 2020 program. It is being used for informational purposes only and is not
legal advice. Specific facts require the application of specific laws. Federal
and state laws change frequently. Thus, consult your attorney with particular
legal questions.
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Thank you.

About Jackson Lewis P.C.

As legal professionals focused on the workplace, we have a
unique vantage point into the human condition.
It is our privilege to do work that affects real people.
It is our calling to craft policies that achieve the delicate balance
between supporting diverse workers and the businesses that
employ them.

Firm overview
• We represent management exclusively in every aspect of employment,
benefits, labor, and immigration law and related litigation.
• As leaders in educating employers about the laws of equal opportunity,
Jackson Lewis understands the importance of having a workforce that
reflects the various communities it serves.
• With 61 locations and more than 950 attorneys, we offer local knowledge
backed by the support of a national firm.
• We are founding members of L&E Global, a global alliance of premier
employer’s counsel firms.
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National recognition
Recognized for excellence and ranked as a Tier 1
National “Best Law Firm” by U.S. News — Best
Lawyers® for:
• Employment Law – Management;
• Labor Law – Management; and
• Litigation – Labor & Employment.
More than 70% of Jackson Lewis’ firm locations
also received a Tier 1 Metropolitan designation in
various labor and employment categories.

72 attorneys have been recognized in the
2019 edition of Chambers USA: America’s
Leading Lawyers for Business. More than
200 attorneys were selected for inclusion
in the 2019 edition of The Best Lawyers
in America©.
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Recommended in The Legal 500 United States
2019 for:
• Employee Benefits, Executive Compensation
and Retirement Plans: Design;
• Immigration; Labor and Employment Disputes
(including collective actions): Defense;
• Labor-Management Relations; and
• Workplace and Employment Counseling.

Designated as a “Powerhouse” in Everyday
Employment Litigation in Complex Employment
Litigation in BTI Litigation Outlook 2019: Changes,
Trends and Opportunities for Law Firms.
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Strategically located to serve employers’ needs

61

Locations Nationwide

950

+

Attorneys
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Practices

•

Class Actions and
Complex Litigation

•

International Employment
Issues

•

Collegiate and Professional
Sports

•

Labor and Preventive Practices

•

Non-Competes and Protection
Against Unfair Competition

•

Corporate Diversity Counseling

•

Corporate Governance and
Internal Investigations

•

Privacy, Data and
Cybersecurity

•

Disability, Leave and
Health Management

•

Wage and Hour

•

White Collar and
Government Enforcement

•

Employee Benefits

•

General Employment Litigation

•

Workplace Safety and Health

•

Health Law and Transactions

•

Workplace Training

•

Immigration
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Industries

•

Automotive

•

Life Sciences

•

Chemicals

•

Manufacturing

•

Construction

•

Media

•

Energy and Utilities

•

Professional Services

•

Financial Services

•

Real Estate

•

Government Contractors

•

Retail and Consumer Goods

•

Healthcare

•

•

Higher Education

Staffing and Independent
Workforce

•

Hospitality

•

Technology

•

Insurance

•

Transportation
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